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Re: MUR 6784, The Honor'able Lizbeth Benac_gui'sto

Dear Mr. Jordan:

This responds, on behalf of our client, The Honorable Lizbeth Benacquisto, to your
questions regarding the above-captioned matter. As you are aware, we submitted a response to
the complaint on behalf of Senator Benacquisto, alorig with Lizbeth Benacquisto for Congress
and its treasurer, Nancy Watkins, on April 25, 2014 (“April 25 Response™). The Commission
has since asked whether a resporise would be forthcoming from Senator Benacquisto’s state
senate committee in connection with MUR 6784.

Florida law requires candidates to establish and use a separate depository account for
campaign activities, but does not utilize candidate political “committees” that exist as their own
entity separate and apart from the candidate. To the extent that the complaint requires a response
from the designated depository account from which Senator Benacquisto conducts activities for

her state senate campaign, we have attached and hereby incorporate by reference the April 25
Response.

We add, however, that since the April 25 Response, the Commission considered MUR
6773 (Nestande), which resulted from aliegations similar to those made in the complaint against
our clients. At issue in MUR 6773 were allocations that California Assemblyman Brian -
Nestande—who, according to Commission documents, was not even a state candidate in the
2013-2014 cycle—made expenditures from his state campaign committees that supported his
federal candidacy and further that he uscd a state campaign mailer as a tool to provide
biographical and other information on his federal committee website. See Factual & Legal

Analysis, MUR 6773 (Nestande). The Commission unanimously voted to dismiss the matter and
close the file.
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The facts surrounding this matter present an even clearer and easier-case of permissible
state campaign activity under the state candidate exemption than in the Nestande matter, adding
to the reasons the Commission sticuld find no reason to believe, dismiss the matter, and close the
file on MUR 6784. '

Please do not hesitate to-contact us with any questions,

Respectfully-s__u!;_'lfrii' ted, y

i J. McGinfey
‘Ann M. Donaldson

Enclosure
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Re:  MUR 6784 YT N e
The Honorable Lizbeth Benacquisto Tt h 2
Lizbeth Benacquisto for Congress - @

and Nancy Watkins, as Treasurer

Dear Mr. Jordan:

Please find attached the responsc of our clients, The Honorable Lizbeth Benacquisto, Lizbeth
Benacquisto for Congress, and Nancy Watkins, as Treasuter, to the notification from the Federal
Clection Commission that a complaint was filed against them in the above-referenced matter.

Please do not hesitate to contact us with any questions.

\Vl i J. MeGipity-
#inn M. Donaldson

Attachment
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‘The Honorable Lizbeth Benacquisto,

BEFORE THE FEDERAL ELECTION COMMISSION

In the matter of

MUR 6784

Lizbeth Benacquisto for Congress,
and Nancy Watkins, as Treasurer

N N Nt

RESPONSE OF THE HONORABLE LIZBETH BENACQUISTO, LIZBETH
BENACQUISTO FOR:CONGRESS, AND NANCY WATKINS, AS TREASURER,
TO THE COMPLAINT _

This responds on behalf of our clicats, The Honorable Lizbeth Benacquisto, Lizbeth
Benacquisto for Congress (“Federal Committee”) and Nancy Watkins, as T'reasurer (collectively, the
“Respondents™), to the notification from the Federal Election Commission (“Commission”) that a
complaint was filed against them in the above-captioned matter. The Complainant evidently
misunderstands and repeatedly misstates the law and makes accusations based on demonstrably falsc
assumptions, and as such is legally deficient. For the reasons set forth here and as fully explained

below, the complaint’s allegations are without merit becausc:

¢ Lizbeth Benacquisto for Congress timely filed its Form 1 Statement of Organization well
ahead of the deadlirie, based on Benacquisto’s Statement. of Candidacy filing and her meeting
the §$5,000 threshold for becoming a candidate.

o Lizbeth Benacquisto for Congress paid faic market value for the assets it used, and reported
the expenditutes on its Pre-Primary FEC Report.

¢ The statc senate advertiscments cited in the complaint qualifiy for the state candidate
excmiption under the well-established test promulgated by the Commission, and farthermore
the advertisements ran exclusively before Benacquisto had even become a federal candidate.
Accordingly, the Commission should find no tcason to believe that Respondents violated the

Federal Election Campaign Act of 1971 (the “Act”), or Commission regulations, dismiss the matter,

close the file, and take no further action.
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FACTS

Lizbeth Benacquisto is a member of the Florida state senate, representing District. 30. As an

incumbent, Benacquisto gualified as a-candidate for the 2014 state senate election by declaring her

intention to run in December 2012 and submitting the requisite number of signatures, verified on
November 13, 2013 and certificd by the State on February 4, 2014." Shc remains an active statc
senator and active state senate candidate for the 2014 state elections? During the foutth quarter of
2013, Benacquisto’s state senatc campaign began ramping up its activities for the 2014 election
including collecting signatures to qualify for the ballot and raising over $113,000." In January 2014, a
Republican challenger filed his Statement of Candidate and Appointment of Campaign Treasurer
forms with the Florida Division of Elections."

In eatly 2014, from January 6 to February 2, Benacquisto ran  television and radio
advertisernents touting her accomplishments as state senator® No other individual, candidate, or
officeholder was referenced in the advertisements. The advertisements did not reference any
election save for a Lizbeth Benacquisto fot State Senate logo and disclaimer statcment indicating
Benacquisto is “Republican for State Senate, District 30,” and did not solicit funds for the
committee. ‘The advertiscment included a disclaimer indicating that the state senate campaign paid
for the advertisement. The audio of the tclevision advertisement is transcribed below:

[Voiceover:] Lizbeth Benacquisto, southwest Florida’s conservative voice. ..

[Benacquisto:].Tn Floxida, conservative values are getting us back on track—reducing

spcndmg to halanéé the budget and cuttmg taxes 5o you can keep morce of the money
you’ve eamned. I fought to protect seniors and. honor Florida’s veterans—all while

making sure the next generations have the tools they need to succéed.

! See Florida Division of Elections Documents, at Attachment A,

2 See Florida Division of Elections candidute profile, ac Attachment B.

3 During the fourth quarter of 2013 thiouph the (irst quarter of 2014, the state senate campaign icposred making 47
different expenditures and collectiog 305 conrdbutions. See Florida Division of Elections Contribution and
Expenditure reports.

+Sce Florida Division of Lilections candidate profile: Thomas Mark LePince, at Atrachment C.

3 The advertisement is available ar hups;//www.yowbecom/watch?v=3un _miWpObs and embedded in Benacquisto’s
state senate website.
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[Voiceover:] Lizbeth has been recognized for her public service and her commitment
to us. Lizbeth Benacquisto.

The radio advertisement ran as follows:

[Voiceover:] Lizbeth Benacquisto, a trusted conservative and our voice in the Florida
Senate.

[Benacquisto:] In Florida, conservative values are getting us back on track, reducing
spending to balance the budget, and cuttinig taxes so you can keep mote of the
money youw've earned.

[Voiceover:] Lizbeth Benacquisto is committed to making government smaller, so
families pay less, and small business owners can get people back to work. Iizbeth
wants to cnsure we fulfill the promises we've made to those whose courage and
grearness bude our nation.

[Benacquisto:] I've. fought to protect seniors, and honor Florida’s vetetans, all while
making sure the next generations have the tools they need to succeed.

[Voiceover:} Tools for success, like the best schools, cutting-cdge technology and the
most talented teachers. For our families and for our future, Lizbeth Beacquitso, a
leader fot southwest Florida, A leader we can trust. Paid by Lizbeth Benacquisto,
Republican for Florida Senate, District 30.

On February 3, 2014, Benacquisto announced her candidacy for the April 22, 2014 Special
Primary Election for the IL.-19 Congtessional seat.® On the same day, Benacquisto Jaunched a
website “lisbethforcongress.com” and filed a Statemest of Candidacy and Statement of
Organization forming Lizbcth Benacquisto for Congress with the Federal Election Commission.”
The campaign committee passed the §5,000 contribution threshold on February 7, 2014 and made
its first disbursement on February 10, 2014.°

The Federal Committee utilized certain images first used by the state seriate campaign. The
images are owned by vendor, Metcotic Media, which retained “ownership and all vights to the video
footage and audio recordings . . . i.n-pCtpcmity." See Mercoric Media Strategies Invoice to Lizheth
Benacquisto for State Senate (Dec. 5, 2013), avadlable at Attachment DD. Meteoric Mcdia’s invoice to

the state senate campaign for production also indjcates “Licensing the video footage and audio

# Ser Jenua Buzsacco-Foerster, Congress special election ficld lining up, Benacquisio.in, Goss out, Naples Daity News;
Feb. 3, 2014,

1 Benacyuisto's State Senare website remiatns active, Ser votchzbeth.com.

# Florida stale law allows sitiing stale officcholders 10 run for federl office without resigning their office. See Fla. Stats,
§99.012.

Y See 11 C.ILR. § 100.3(a); enacyuisto FEC Pre-Primary 2014 report.
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tecordings for broadcast use will incur additional fees and is solely at the discretion of Metcoric
Media Strategies, LLC.” 14 As such, the Federal Committee licensed and paid for the images they

uscd dircctly from Meteoric Media.'

ANALYSIS
The complaint contains two allegations: that Benacquisto and the Federal Commitice did not
timely file with the Commission and that the Federal Committec received an improper transfer of
assets from the state senate campaign. Both of these allegations is baseless and rooted in

misstatements of law and false assumptions of fact, as demonstrated below.

2014. Ass
regulations.

Federal election law is clear regarding when an individual becomes a federal candidate: only
accepting contributions or making expenditures for federal office makes an individual a candidate
for the purposcs of Federal election law. Commission regulations indicate that an “individual
becomes a candidate for Federal office” when the individual raises or spends an agptcgate of $5,000.
11 C.K.R. § 100.3(a). Once the individual has met that threshold, he or she is required to file an
FEC Form 2 Statement of Candidacy within 15 days, naming & principal campaign committec. 11
C.FR.§101.1(a). Further, the “principal campaign committee shall file a Statement of Organization
in accordance with 11 CFR 102.2 no later than 10 days after designation pursuant.to. 11 CFR 101.1.”
11 C.F.R. § 102.1(a).

Lizbeth Benacquisto announced her candidacy for federal office on February 3, 2014, the

same day as she filed a Form 2 Statement of Candidacy for federal office designating Lizbeth

18 fee Benaequisto FEC Pre-Primary 2014 report, Transactions D68-000501 aud 1369-000502; Meteoric Media Invoices
(IFeb. 3, 2014, and March 18, 2014) available at Atrachment 1,
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Benacquisto for Congress as her principal campaign committee, and the same day as that committee
filed 2 Form 1 Statement of Organization with the Fedcral Election Commission.” According to
her Pre-Election repott, the first conttibutions to the Federal Committee were made on February. 3,
2014, with the [Federal Committec crossing the $5,000 threshold on February 7, 2014. No
expenditures were madc until February 10, 2014. ‘Had Benacquisto and the Federal Committee not
already filed, the deadline would have been to file Form 2 no latet than February 22, 2014, with the
Form 1 deadlinc ten days after filing of Form 2. But.by then, she and the Fedetal Committee had
ah:cn.dy met their filing requircments.

The Complaint attempts to change the Commission’s definition of “candidate” to somehow
relate back to activitics Benacquisto undertook to fuither her state senate candidacy. It is unclear
cxacﬂy how the Complainant has constructed the timeline for registration in the complaiat, cxcept
that it confuses the rule regarding “other political committees” with candidate committees,
complains of expenditures related to Benacquisto’s state candidacy and assets later re-sold to the
Federal Campaign for fair market valuc, the Federal Committec’s engagement of a vendor to
develop a Congeessional campaign website. None of these are relevant to the definition of
candidate and, further, none of these is improper under. Federal election law and Commission
precedents.'?

In fact, in MUR 6216 (Coakley for Senate), the Commission dismissed a complaint allegirig
that Coakley had impexmissibly used her state committee to hite staff and consultants.and conduct

federal exploratory activity to “produce a ‘guick launch’ of her Senate campaign.” ‘Commissioners
P ry yto©p q paig

11 See Lizbeth Benacquisto for Congress, FEC Foems tand 2.

12 Complainant also asseris.that the Federal €omininee filed-to Gle under 11 C.1 ;I{ § 102, 1(d), which applies:to Yother
political committees” and not printijal c.nnp'ul n commitices, Further, though\Cm11|$l.uu.ml Alemprs to astert that
Benucquista had somehoiv (unngd a piivite fiviengon to nin for Congress even before the suhng Cobngregsrfian resigned
or a special clection was called; even if this were true, it-would be utierly irelevand; The paly instancé ‘wherd a0
individual who has “decidcd 10 become 4 candidate” is relevant is in connection with eipunditures Tor “iesting ihe
waters” acrivity, of which there was nonc for the FFederal Commirtes. Sez {1 CR. § 110.5; see adio FEC Pre -Primay
2014 Report (reporiing no contributions ot expenditures prior to filing the Srarements of Candidacy aid Orpanization).
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Petersen, Bauerly, Hunter, MeGahn, and Weintraub, Statement of Reasons, MUR 6216 (Coakley for
Senatc) (Hereinafter Coakley SOR] at 2. Specifically, Coakley’s state committee used state funds to
“buy a fundraising database, redesign her website, secure domain names; and purchase . . . yard
signs, posters, buttons, lanyards and ‘T-shirts feataring her campaign logo and then sold these assets
to the Federal Commitrce . . . on the same day that Coakley announced her candidacy.” Id. at 4.
‘The Commission allowed this activity despite the fact that Coakley was running unopposcd and the
state race was fourtecen months away, and in no way did the Commission suggest that the later
putchase of assets would somichow make an individual a candidatc before he or she met the §5,000
threshold outlined in the regulations. Similarly, Benacquisto’s actions as a state senate candidate
cannot make her a federal candidate, even if the Federal Committee Iater purchases the assets used
in the statc campaign. As such, the Comm.ission ‘must find no reason to believe therc has been »

violation of FECA or the Coramission’s rcgulauons dismiss the complaint, and take no further

action.

2. 7 § O 1SS cts nccur:g,gl, [hc Pederal Commitiee. puid for Eederal

 yalite td the owner of Agsels gm.d far hath

the state and fggcral gamp'ugm,

The Complaint also alleges that the Federal Committce accepted improper transfers of funds .
ot assets from the state senate campaign. But the Complaint’s allegations have no basis in fact ot
law as explained below.

A. The state senate campaign’s expenditurc for tclevision and radio commercials did
not constitute a transfer from the state scnate campaign; indecd, it was an allowable
expenditure of state funds “solely in conncction with [an] election for State or local

office.”

Complainant fails to allege that the television and radio commercials constituted any transfer

of state funds or assets (o the federal campaign, but does attempt to raise questions about its
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* Fedcral election law is clear that state funds shall not be used for

permissibility uader federal law.'
election activity for federal candidates, but it is equally clear that individuals who are also state
candidates and use state election funds “solely in connection with” their state campaign fall under a
well-established exemption to this cule. See 2 U.S.C, § 441i(e)(2); 11 C.F.R. § 300.72. Though
federal candidates who are also state candidates or officeholders often draw complaints for such
i;ctivities, the Commission has been clear and consistent in applying a simple analysis based on 2
U.S.C. § 441i(c)(2) in such circumstnnccs' and dismissing complaints when the activities meet the
prongs of the test. The analysis begins with whether the individual was a federal candidate “as a
threshold matter;” see First General Counsel’s Report, MURs. 5387 & 5446 (Welch for Wisconsin) at
7, and then follows the statutory language asking (1) whether the individual is a candidate for State
ot local office; (2) whether the spending of funds is permitted under State law; and (3) whether the
communication refers only to the State candidate or other state candidates-and thus was “solely in
connection with” the state office. If the analysis is met, the use of state funds is permissible. The
advertisement mcets each prong and thus is a permissible use of state- funds.

i Benacyuisto was noga, fede

should end thete.

whit. the advertise

eandidate munis dired; thus ilie intjniiy

I

The advertisements cited in the complaint ran from January 6 untdl February 2, 2014, before
Benacquisto filed her Staternent of Candidacy and before she crossed the $5,000 threshold, which
both accurred after February 2, 2014, As such, she was-not a federal candidate at the time the
advertisements ran. The Office of General Counsel (“OGC”) has recognized, “for those
disbursements, if any, that were made prior to [respondent] becoming a federal candidate, and those

disbursements, if any, that were made after [respondent] became a federal candidate, but made to

¥ Further, thouglythe Gamplaint dies not raise canshngtion as an issue, it is important to note that there is also no
coordimtion issut lidre becanse since any communications paid for by Benacquisto's state senate account “were paid for
by the gindidate or fher] agenss: and therefaie, the paymeiri firong is not sarisfied.” See First General Counsel’s Report,
MUR 6307 (DeSuulniei) st 13-14: ae alio AQ-2009-26 (Coulson) at 7,
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fulfill obligations incurted by [respondent] solely in connection with his state candidacy prior to
becoming a federal candidate, the limitations un federal candidates found at 2 U.S.C. § 441i(c) do
not apply.” First General Counsel’s Report, MURs 5387 & 5446 (Welch for Wiscorisin) at 8. Since
Benacquisto was not a federal candidate when the advertisements ran and disbursement occutred,
there can be no violation of 2 U.S.C. § 441i(e) or 11 C.F.R. § 300.72.

fice, wnidl thug meets the. fiest

ii. Ben nuceuisto was-and is an onymn e
prong of the ggnlyg

The advertisements meet the first prong of the analysis — whether the federal candidate 1s.

also a candidate for state office — since Lizbeth Benacquisto was and continues to be a candidate
for state scnate in Florida. See Florida Dep’t of Elections Status Page, Lizbeth Benacquisto, @/
Attachment B. Irrelevant to the analysis is whether Benacquisto has an opponent, see Coakley SOR at
2, or the timing of the communication in relation to the state clection, s2¢ Commissioners Petersen,
Pauerly, Hunter, McGahn, and Weintraub, Statement of Reasons, MUR 6207 (DeSaulnier) at 4 n.3
(hereinafter DeSaninier SOR) (“As here, provided that the requitcments of the Section 441i(e)
exception are satisfied, the timing of 2 communication is immatcrial to the application of the
exception.”).

promg ofthe

i Theespeidipuie was peimicted uodér stare lw, angd fhus (GlANs the segond

analysis.

"The expenditure must be permitted under applicable state law to meet the second prong,
Therc has been no allegation that the advertisement was made in contravention of any state law, and

thus the second prong of the analysis is met.

ive The expendinige refers mily
expenditure, |izheth Benge qumu, .md T mh : s : (e alic
thus aneers the thivd prong ofthe ang ||y\|~:. L|u1|]_y|n|' i s ap ey |u ad ||u|g [h.ll meurs e
t\cg,pl 0 for hepia Aty s sestely: in LT stion with” the stape.

The final prong asks whether the expenditure “refers only o (hat State or local candidate; to

any other candidate for the same State or local office, or both,” 2 U.5.C. § 441(c)(2); see alvo
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DeSauinier SOR at 3, and is “solely in connection with” the state election. See First General
Counsel’s Report, MUR 5411 (Winters) at 6. "T'he only candidate mentioned in the advertisements
is Lizbeth Benacquisto, statc senatoz, candidate for state office and the individual subject to 2 U.S.C.
§ 441i(e). See DeSanlnier SOR at 3 (“The legislative histlory, suggests that Congress intended only to
prohibit references to those federal candidates who are ‘on the ballot for the same election and are
not their opponents for state office.”)

"T'he final prong requites the expenditure to be “solely in connection” with a State election.

''he Commission considers and applies this requirement based on its plain language,' and in

_ conjunction with whether any federal candidates are mentioned. Sec DeSan/nier SOR at 4, Fitst

General Counscl’s Report, MUR 5411 (Winters) at 6. Since the advertisement features Benacquisto
and positive information about heér, does not mention a potential federal candidacy in any manne,

makes no reference to Federal candidates or federal elections, and in fact features her state senate

" The Commission and OG( have sometimes trented this as one prong, s« First General Counsel’s Report, MUR 5411
(Winters), and at others has engaged in separacc, yet somewhat attenuated, analyses for each.

1 Under the federal judiciary’s I‘irst Amendment jurisprudence, the Commission cannot engage in burden shifting by
placing the Federal committee in the position of proving that the wdvertsement falls inro the cleady applicable srate
candidate cxccpuon at 2 USC § 441i(c). Any analysis of thesadvertisemenr must begin from the siandpuint that the
website contains protected polilical speech and is not subject to lcgulanon Ser FEC:n, \Wijcowsin Right 18 Ljfe [WRTL 1],
127 S. Cr. 2652, 2674 (2007). The Commission bears the burden of proving thut the advertistnent runs-afoul of

§ 441i(e), a burden it cannot carry based upon the facts indieating that the acdvertisemen. was “solely in conneclion with
a state election, and thus (alls outside the ambit of federal election law. In fact, any-doubt conéerning whether g
advertisement was “salely in conuection with” a state election must be resalved in faver of a.fincling that thie welbite
qualifics for the opposition exception at § 102.14(L)(3). WRTL IT at 2669 (“Where the First Ameidment of implicated,
the tic goes to the speaker, not the censor.”™); id. at 2667 (“In short, it must give rhe benefit of airy doubt to protecting
rather than stifling speech.”).

In addirion, the Commission cannot misconstrue the ad based on the fiming or other circumstances surcoundling the
expenditure, but rather must evalunte it only based upon a plain-feview its conteat. Fhe Commission caitnot supply &
meaning to words or phrases that is incompatible with the elear unporl of the actual words. C'[ FEC u. Fiaygatch, BOF
F.2d 857, 863-64 (9" Cir. 1987) (“context cannot supply a menning that is incompaltible with, of.simply wndclazed 16, the
clear import of the words”). ‘T'herefore, the OGC and Commissinn®s unalysis are.cubined by the First Amendment, and.
as such, may nor use any sox1 of impured intent, effect, or other apen-ended Actors 6 chardcterize dn ad clearly “solely
in connection with” a starc election as something else since such’a chifucterization would nor be supporied by a foui-
corners analysis of the advectisement itself. .See Buckfey 404 U.S. 1, 43-44 (1976) (vejecting inten-and-effect test); WRTI.
IT (vealfirming Buckizy and declining to adopr an intent-based test); N.C. Right ta 1.ife, Ine. v. Leake, 525 F.3d 274, 284 (4ch
Cir. 2008) (“This sort of ad hoc, totality of the circumstances-based approach provides ncither fuir warning ro speakers
that their speech will be regulated nor sufficient direction to regulaiors ss 10 what constitutes political speech.”).
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campaigh logo, there can be no conclusion other than that the expenditure was solely in connection
with a State election.

The Commission, in dismissing a complaint concerning state activity by a concurrent state
and.fedel:al canciidate, adopted an OGC report that stated, “While [the communication] is gencrally
complimentary to [tesponcdent] dnd could be said to promote or support her as a State senator, it
does not support or promote her Federal candidacy except in the sense that any mention of her
name or any public communication stating she is a. good person or a goad State officeholder could
arguably be supportive of her Federal candidacy. [fsuch were the case, the State candidate
cxemption would be rendered meaningless.” First General Counsel's Report, MUR 5411 (Winters)
at 7. The same reasoning applics to this advertiscment.

The Commission has also specifically rejected the argument that “proximity in time to the

Federal election in. compatison to the State election” has any cffect on this prong of the analysis

concluding that “the timing of a communication is immaterial to the application of this exception.”
2 g PP

See DeSantnier SOR at 4 0.3 (“I'he pertinent legislative history does not indicate that Congress
intended to impose a testriction on the timing of an expenditur¢ or reccipt of funds in' ¢onnection
with a State or local election as set forth in Section 441i(c). See, ¢.g., 148 Cong. Rec. $2096-02
(March 20, 2002)"); see also First GGeneral Counsel's .chort., MUR 5411 (Winters) at 7 (“although the
[communication] was distributed within close proximity to [respondent] becoming a Federal
candidate and is gencrally supportive of [hex], it was not in.close proximity to the primary election.”).
The Commission has repeatedly stated “that the mere identification of an individual who is & Federal
candidate does not, in itself, promote, support, attack or opposc that candidate.” DeSanénier SOR at
4 (citing AQs 2009-26, 2007-34, and 2003 -25); see a/ro First General Counsel’s Report, MURs 5387 &

5446 (Welch for Wisconsin) at 11. Further, OGC has rejected 2 Complainant’s argument “that the

% Once the exception applies, whether the activity was “in connection with an election” under § 441i()(1)(B) becomes
icrelevant. See DeSanluier SOR a1 4 n.4.
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advertisements promote [respondcnt’s] federal carididacy by increasing [his| name récognition in

pauts of the state where he is not well knowr” by pointing out thiar “there is no precedent-to support

such a.broad interpretation of *“promotion” [/ a federal candidate.” First General Counscl's

Report, MURs 5387 & 5446 (Welch for Wisconsin) at 10.

Accordingly, the Benacquisto advertisement clearly meets the requirements for the state
candidate exception in 2 U.S.C. § 44_11"(;3) and 11 C.F.R. §300.72. ‘The Commission has repeatedly
distisscd complaints based on state election activities that meet this exception, and the Compmission
should likewise do so in this case.

B. None of the other activities or expenditutcs listed constitutes an impermissible
transfer or expenditurc of state or federal funds.

1. LizbethforCongress.com

"The Complaint alleges an impermissible transfer of the website domain based on a series of
suppositions and accusations not grounded in fact: The state senate campaign made no
expenditures regarding the development of the Lizbeth for Congress website. The Federal
Committce enlisted a vendor to sccure, develop, and manage the website. Since the Federal
Committee sccured a vendor to provide such sexvices and the state senate campaign had nothing to
do with its devclopment, thete could be no transfer of assets from-the state senate campaign to the
Federal Committee with regard to the website; rather the asset was procured as a result of a regular
business transacton between the Federal Committee and a vendor.

ii. Use of images previously used by the state senare campaign.

The Complainr alleges that an impermissible transfer of value occurred based on the fact

that unages used by the state senate campaign were later used by the Federal Committee. The

Commission has recognized that federal committees may use the same assets.as state committees —

1l of 14
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including images, mailing lists, and other resources — so long as the Federal Committee pays the
“usual and normal charge” for the use of such assets. See AO 1992-19. The Commission and OGC
have also tecognized that if the state committee was not the proper owner of the asset, the Federal
Committee instead must pay the usual and normal charge for use of the asset fiom the proper
owner. Sec First General Counscl’s Report, MUR 5964 (Schock for Congress) at 7; see also
Commissionets Walthex, Petersen, Bauerly, Huntet, and Weintraub, Statement of Reasons, MUR
5964 (Schock for Congress) (declining to find reason to believe in order to investigate the true
ownership or cxact fair market valuc of the asset).

Here, the Federal Committee paid the vendor who owns the images fair market value for use
of such i.magc;.s by the Federal Committee. See Attachments D & E. As such, there was no transfer
of any asset between the committees; rather, it was a business transaction made through the market.

The Complaint also alleges that an impermissible transfer of value occurred based on the
revamping of Iizbeth Benacquisto’s Facebook page to promote her candidacy for Congress vather
than her state senate campaign. But there is simply no Commission regulation, guidance, or

precedent that would indicate that a Facebook profile is an asset that has value.” First, the

Facebook profile is personal to Lizbeth Benacquisto herself, its title and sctup is not.specific to any

one campaign. Second, Facebook is a free internct service. Like a frec internet webpage or blog,
there is no cost for this setvice and thus no value to the page itself. ¢f. Internet Communications

E&J, 71 Fed. Reg 18589 (Apr. 12, 2006). In addition, unlikc a mailing or email list, there 1s no

' The Commission must not use the enforcement action to make new rules concerning thesé activiaes. The
proper vehicle is to initiate a rulemaking that satisfies the Adniinistrative Procedure Act’s notice and
comment requirements. To do otherwise would vnolntcT{upnndcnr s Duc Process vights and the principles
of fundamnental faimess and interpret the regulation in 4 mannci thii.makes it vulnerable to a constitutional
challenge. JSee I'CC v. Fox, 132 S. Ct. 2307, 2317-2319 (2012); ser abie Arizona v. Tarer “Fribal Council of
Arizona, Inc., 133 8. Cr. 2247, 2259 (2013) (“we think that—Dby analogy to the rule ofst'\tul.ory interpretation
that avoids quvstmn.nblc Lumumuonahty—-—v-\hdly conferred discretionary executive authority is praperly
cxercised . . . to avoid serious constitutional doubt.”).

120f 14



Re Sl e RN o BT N e

extrinsic valuc to any Facebook “followers,” “friends,” or “likes” since uscr information cannot be
harvested ot ported for distribution according ta Facebook’s Terms of Use and because Facebook
controls the distribution of posts to any given Faccbook profile according to a proprietary set of
algorithms and other considerations. Unlike a mailing list or even an email list, Facebook
“followers” cannot be bought and sold and just bcc;;use something is posted on a Facebook profile
does not “distribute” it to its followers. As.such, there was no impropei-trinsfer of value related to

the FFacebook profile page.

CONCLUSION.

For all of the reasons stated above, there is no factual or legal basis for finding reason to
helieve a violation occurred in this matter. See Commissioners Wold, Mason, Thomas, Statement of
Reasons, MUR 4850 (“A mcre conclusory accusation without any supporting evidence does not
shift the burden of proof to respondents. . . . The burden of proof does not shift to a respondent
metcly because a complaint is filed.””); Commissioncrs Mason, S;mdst.rom, McDonald, Smith,
Thomas, Wold, Statement of Reasons, MUR 5141 (“A complainant’s u-nwarrantcd legal conclusions
from asserted facts, will not be accepted as true.”). Also, the complaint’s spcculative accusations are
not a sufficient basis for finding reason to belicve --- especially in light of the evidence included with
this ceply. Commissioners Mason, Sandstrom, Smith, Thomas, Statement of Reasons, MUR 4972
(“Mcre speculation will not support an RTB finding.”); Commissioners Mason, Sandstrom, Smith,
Thomas, Statement of Reasons, MUR 4960 (“Such purcly speculative charges; especially when
accompanicd by a direct refutation, do not form an.adequate basis to find reason to believe. that a
violation of the FECA has occurred.”). We respectfully request that the Commission dismiss the

comgiaint, close the file, and take no furthet action in this mattes.
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April 25, 2014

Respecifiilly subinited

AVl McGinld
pin M. Donaldson

PATTON BOGGS LLP
2550 M Street, NWA
Washington, DC 20037
P: (202) 457-6000

F: (202) 457-6315
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CANDIDATE e 5 |
210K OF ¥ oo
(Section 106.023, F.S5.) TAT N OF ELgg
(Please print or type) AHAszE. Z_’ONS

. Lizbeth Benacquisto . . ——

candidate for the office of Florida Senate. District 30 :

have been provided access to read and understand the requirements of

Chapter 106, Florida Statutes.

X Qf HiaZh ﬂewfwf‘(" ////3_//a\

Sbﬁnature of Candldéj " Dafe

Each candidale must file a statement with the qualifying officer within 10 days after the

Appointivient of Campaign Treasurer and Designation of Campaugn ‘Depositoryis filed. Wiliful

failure to. file this form: |s. a- first degree misdemeéanor and a civil violation of the Campaign

 Financing Act which may result irva fine of up to $1 000, (ss. 108. 19(1)(c), 106.265(1), Florida

Statutes).

" DS-DE 84(05/11)
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VIVA FLORIA S0,

RICK SCOTT KEN DETZNER
Governor Secretary of State
December 5, 2012

The Honorable Lizbeth Benacquisto
Post Office Box 60543
Fort Myers, Florida 33906-0543

Dear Senator Benacquisto:

This will acknowledge receipt of the Appointment of Campaign Treasurer and Designation of
Campaign Deposilory for the office of State Senator, along with yout Candidate Oath which was
placed. on file in our office on December 4, 2012.. Your name has been placed on the 2014 active
candidatc list. However, a new Candidate Oath must be filed during the qualifying period
along with the other qualifying documents.

Campaign Treasurer’s Reports

Your first campaign treasurer’s report will be due on January 10,2013. The report will cover
the period of Oclober 1, 2012 - December 31,2012, All candidates who file reports with the
Division of Elections are required 1o file by means of the Division’s electronic filing sysiem
(EFS).

Credentials and Sign-ons

Below is the web address to access the EFS and your uscr identification number. The enclosed
sealed envelope contains your initial password. Once you have logged in using the initial
password, you will b¢ immediately prompted to change it to a confidential sign-on. You, your
campaign treasurer, and deputy treasurers are responsible for protecting this password {rom
disclosure and are responsible for all filings using these credentials, unless the Division is
notified that your credentials have been compromised.

EFS Web site Address: htips:/cfs.dos.state.fl.us
Identification Number: 60136

R. A. Gray Building * 500 South Bronough Street + Tallahasses, Florida 32399.0250
Telephone: {850) 245-6240 + Facsimile: (850) 245-6259 www.dos,state.fl.us
Commemorating 500 years of Florida history  www.fla500.com
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The Ilonorable Lizbeth Benacquisto
December 5, 2012
Page Two

Pin Numbers

Pin numbers are confidential secure credentials that allow you to submit reports and update
personal information. The enclosed sealed envelope contains a confidential pin number for you.

Each candidate is required to provide the Division of Elections with confidential personal
information that may be used 10 allow access in the event this password is forgotien or lost.
When you enter the campaign account screen, there will be a drop down box where you pick a
question (such as What is your mother ‘s maiden name?) and supply an answer. All passwords
and answers Lo questions are stored as encrypted data and cannot be viewcd by Division staff and
given out aver the phone. Please notify the Division if your credentials have been compromiscd.

Timely Filing
All reports filed must be completed and filed through the EFS no later than midnight, Eastern

Standard Time, of the due date. Reports not filed by midnight of the due date are late filed and
subject to the penalties in Section 106.07(8), Florida Statutes: In the event that the EFS is

. inoperable on the due date, the report will be accepted as timely filed if filed no later than

midnight of the first business day the EFS becomes operable. No fine will be levied during the
period the EFS was inoperable.

Any candidate failing 1o file a report on the designated due date shall be- subject 1o a fine of $50
per day flor the first 3 days late and, thereafier, $500 per day-for each lale day, not fo gxceed 25%
of the total receipts or expenditures, whichever is gieatér, for the period covered by the late
reporl, However, for reports immediately preceding each primary and gcncral cléction, the fing
shall be $500 per day for each late day, not 1o exceed 25% of the total veceipts or expenditures,
whichever is greater, for the petiod covered by the late report.

Electronic Receipts

The person submitting the report on the EFS will be issued an electronic receipt indicating and
verifying the report was filed. Each campaign treasurcr's report filed by means of the EFS is
considered 1o be under oath by ihe candidate and campaign treasurer and such persons are
subject lo the provisions ol Section 106.07(5), Florida Statutes.
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The Honorable Lizbeth Benacquisto
December 3, 2012
Pagc Three

lhstruction_s and Assistange

Anonline instruction guide is available to you on the EFS to assist with navigation, data entry,
and submission of reports. The Division of Elections will also provide assistarice to all users by
contacting the EFS Help Desk at (850) 245-6280.

All «of the Division’s publications and reporting forms are available on the Division of
Elections™ web site at http://elections.myflorida.com, It is your responsibility to read,
understand, and follow the 'requir_ements of Florida's election laws. Thercfore, please print
a copy of the following documents: Chapters 104 and 106, Florida Statutcs, 20/2 Candidate

and Campaign Treasurer Handbook, 2012 Calendar of Reporting Datcs, and Rule 15-2.017,
Florida Administrative Code.

Please let me know if you need additional information,
Sincerely,
A AR B

Kristi Reid Bronson, Chief
Bureau of Elecfion Records

KRB/ddb
Enclosures

pc: Mr. Gary Splain, Deputy Treasurer

W\ eder 4 am -
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Florida Department of State
Room 316, RA. Gray Bullding
500 South Bronough Street
Tallahassee, FI 32398-0250
(850)245-6200

Division of Elections
Candidate’s Petition Signatures

2014 General Election
State Senator
District 30

Lizbeth Benacquisto
Republican
Incumbent

.Tot_al Réqulrea " Total Verified

dor7 [ 3195
. =
Last Total
County Verified Verifled
Date ] Number
Lee || 111372013 || 3195




RICK SCOTT ‘KEN DETZNER
Goverrior Secretary of State
February 5, 2014

VIVA FLORID?

Lizbeth Benacquisto

Candidate for State Senate (60136)
Post Office Box 60543

Fort Myers, Florida 33906-0543

Dear Senator Benacquisto:

The supervisors of elections have certified to our office that you have obtained the required
number of valid signatures on your candidate petitions for the office of Statc Senator, District
30. This certification excuses you from paying the qualifying fee and any party assessment when
seeking to qualify for this office.

However, please note that -when you dispose of surplus campaign funds, you must comply with
Section 106.141(6), Florida Statutes, which provides:

Any candidate who filed an oath stating that he or-she was unable {o pay the fee for
verification of petition signatures without imposing an undue burden on his or her
personal resources or on resources otherwise available to him or her shall reimburse
the state or local government entity, whichever is applicable, for such waived fee. If
there are insufficient funds in the account to pay the full amount of the fee, the
remaining funds shall be disbursed in the above manner until no funds remain. All
funds disbursed pursuant to this subsection shall be remitted to the qualifying officer.

If you need additional information, please contact the Division at (850) 245-6280.

Sincerely,

aﬁ/@t%ﬂ%w

Kristi Reid Bronson, Chiefl
Bureau of Election Records

KRB/mc¢e

) _ Division of Elections
R.A. Gray Building, Suite 316 » 500 South Bronough Street » Tallahassee, Florida 32399. ”
850.245.6200 » 850.245.6217 (Fax) election.dos.state.fl.us FLORIDA

AR SN T &

Promoting Florida’s History and Culture  VivaFlorida.org ELECTIONS
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Florida Department of State
Room 316, R.A. Gray Buliding
500 South Bronough Streset
Tellahasses, Fl 32399-0250
(850)245-6200

Division of Elections

" Candidate Tracking System

2014 General Election
State Senator
District. 30

Lizbeth Benacquisto

Republican
Incumbeént
Address Campalgn Treasurer
PO Box 60543 Lizbeth Benacquisto
Ft Myers, FL 33906 PO Box 60543

Ft Myers, FL 33806-0543
Phone: (561)602-1500
Status: Active
Date Flled: 12/04/2012
Date Qualified:
Method: Made biallot position by petition
method

Campalgn Finance Activity

Campalgn Documents

Pelltion Signatures

[P TS
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Fiorida Department of State
Room 316, R.A. Gray Bullding
500 South Bronough :Street
‘Tallahassee, FI 32399-0250
(850)246-6200

Division of Elections

Candidate Tracking System

2014 General Election
State Senator
District 30

Thomas Mark LePine

Republican
Address Campaign Treasurer
1747 Inlet Drive Carrie LePine
Fort Myers, FL 33903 1747 Irilet Drive
Fort Myers, FL 33903-
Phone: (239)599-4771
Status: Active

Date Filed:01/06/2014
Date Qualified:
Method:

Campaign Flnance Activity

Campalgn Documents

L e



